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Whenever transactions cross borders, particularly international ones, there can be
complications from a sales tax perspective. The risk with these types of transactions is
that the sales tax of one jurisdiction bleeds into another jurisdiction, potentially resulting
in double taxation. This can make already tricky transactions even more complicated and,
in the end, be an impediment to global commerce.

Luckily, in Canada, we have a number of
provisions in place specifically to stop the
bleeding of GST/HST into other jurisdictions and
ensure we remain competitive internationally,
including the place of supply rules, zero-rating
provisions, and drop-shipment rules.

Recent changes to the drop-shipment relief
provisions are intended to make them more
effective at keeping GST/HST within Canadian
borders and help make transactions that straddle
borders just a little less complicated.

Drop-shipments

Generally, a drop-shipment occurs for GST/HST
purposes when an unregistered non-resident
acquires property from a registrant in Canada and
instructs the registrant to deliver the property
to the non-resident in Canada for export or to
another person in Canada (e.g., the non-resident’s
customer). A drop-shipment may also occur
when an unregistered non-resident contracts
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with a registrant in Canada to have certain
commercial services performed on the property
before it is delivered to another person in Canada
or to the non-resident in Canada for export.

A commercial service means a service that is
performed in respect of the goods, except for
financial or shipping services. There must also
be a direct functional relationship between the
service and the goods. A functional relationship
generally exists where the service is performed
to or on the goods.

A typical drop-shipment scenario is illustrated in
the following example. A GST-registered Canadian
supplier agrees to sell a piece of equipment to an
unregistered U.S. company for $100,000. This U.S.
company then directs the Canadian supplier to
deliver the equipment directly to its customer,
which happens to be another GST-registered
Canadian company. The U.S. company's selling
price to its Canadian customer is $125,000.
Visually, this example appears as follows:
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The GST-registered Canadian supplier is relieved from collecting
GST on the sale to the unregistered U.S. company on the condition
that it receives a drop-shipment certificate from the consignee (i.e,,
the GST-registered customer). A valid drop-shipment certificate
must state the consignee’s name and GST registration number. In
addition, it must contain a signed acknowledgement stating that
the consignee assumes liability for any tax that becomes payable
on the purchase. This is not usually an issue since the goods are
often acquired by a consignee for use in its commercial activities.
As part of recent changes to the drop-shipment rules, the
consignee must also declare if it has a potential GST/HST liability
resulting from the drop-shipment transaction.

Limitations

The drop-shipment rules work very well where the situation
involves three parties and resembles the illustration on the
previous page. However, the relief provisions can lose their
effectiveness when additional parties are added to a transaction.
Where additional parties are involved only between the Canadian
GST-registered supplier and the consignee (i.e., the GST-registered
Canadian customer), the drop-shipment rules remain effective as
each of these parties can likely issue a drop-shipment certificate
to prevent unrecoverable GST/HST from being charged to the
unregistered non-resident company, provided each party takes
physical possession of the goods that ultimately end up in the

Physical possession of goods

hands of the consignee.

However, we begin to see problems with the operation of the
drop-shipment rules when additional parties are inserted between
an unregistered non-resident and a GST-registered Canadian
customer. In these situations, the Canada Revenue Agency (CRA)
often rules that the drop-shipment relief provisions do not apply
and, as a result, the GST-registered Canadian supplier is required
to collect GST/HST on the supply it makes to its unregistered non-
resident customer. Even worse, the drop-shipment rules deem
the registrant to have made the supply to the non-resident for an
amount equal to the fair market value of the goods at the time
they are drop-shipped. In many instances, this means the Canadian
supplier providing the goods must collect GST/HST from the non-
resident based on the non-resident’s selling price of the goods to
the ultimate Canadian customer.

A review of Examples 5 and 11 in CRA GST/HST Memorandum 3.3.1,
Drop Shipments, demonstrates the risk of the CRA denying the use
of a drop-shipment certificate to prevent GST/HST from applying
to a sale of goods by a GST-registered supplier to an unregistered
non-resident where the goods are sold by the non-resident to an
intermediary prior to being delivered in Canada to a registered
customer. In both examples, the intermediary does not actually
take physical possession of the goods in question, even though
they are the owner of the goods at the time of supply to the
registered customer. Below is an illustration of this situation:
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This scenario starts with an unregistered U.S. company purchasing
goods from a GST-registered Canadian supplier, with the purchaser
resupplying the same goods to a GST-registered supplier in the
U.S. This registered (i.e., second) U.S. supplier, in turn, resells the
goods to its GST-registered Canadian customer. To facilitate the
transactions, the GST-registered Canadian supplier agrees to deliver
the goods directly to the location of the registered Canadian
customer.

The CRA's explanation for denying the use of a drop-shipment
certificate issued by the GST-registered Canadian customer is that

U.S. COMPANY

this person does not have a potential obligation to self-assess tax
as the recipient of an imported taxable supply since it will pay
GST/HST to its registered supplier on the purchase. Additionally,
the GST-registered supplier in the U.S. is not permitted to issue a
drop-shipment certificate in this instance as it also does not have
a potential obligation to self-assess tax as the recipient of an
imported taxable supply since it never takes physical possession of
the goods. In the absence of special rules, the registered Canadian
supplier will be required to collect GST/HST on the sale of the
goods to the unregistered U.S. company based on the fair market
value of those goods at that time.
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A Potential Solution - Owner's Certificate

Despite the CRA’s explanation for why the drop-shipment
certificate may not be used in the circumstances described on the
previous page, it does not seem right that tax should apply to the
sale of goods by a GST-registered supplier to an unregistered non-
resident. The application of tax in this situation would discourage
international trade and make Canadian businesses less competitive.

To level the playing field and stop the potential bleeding of
GST/HST beyond Canada'’s borders, the Department of Finance
introduced an owner’s certificate regimen to prevent GST/HST
from applying in these situations. This regimen is governed by
section 179(3) of the Excise Tax Act (ETA) (originally introduced as
section 179(2.1)) and went into effect for transactions taking place
on or after July 22, 2016. Where a drop-shipment transaction
qualifies under section 179(3) of the ETA, the supply is deemed
to be made outside of Canada and, as a result, a GST-registered
supplier will not be required to collect GST/HST on the sale of
goods to an unregistered non-resident, provided that a valid
owner’s certificate is issued to the supplier.

A GST-registrant is generally eligible to issue an owner’s certificate
where it satisfies four conditions:

1) A GST-registered person supplies goods, a service of
manufacturing or producing goods, or a commercial
service in respect of goods (other than goods of a
person that is resident in Canada) to an unregistered
non-resident person, provided they are not a consumer
of the goods or service;

2) The GST-registrant causes the transfer of physical
possession of those goods, at a particular time, to a
consignee at a location in Canada;

Physical possession of goods

3) Either of the following two circumstances exist:

a) The goods belong to another person (i.e., someone
other than the consignee or supplier) who is
registered for GST/HST purposes immediately after the
particular time; or

b) The consignee, who is the recipient of a taxable
supply of goods by way of sale that was made prior to
the particular time by a GST-registered third person, is
acquiring physical possession of the goods; and

4) A drop-shipment certificate under subsection 179(2) of
the ETA may not be issued in respect of the goods by
the consignee.

An owner's certificate can be issued by either the consignee or
a GST-registered third person, provided they own the goods in
question and the conditions discussed above are met.

Where the goods are originally sold by way of sale to an
unregistered non-resident, a fifth condition must also be met. The
owner’s certificate can only be issued where the goods are owned
by the non-resident prior to being owned by the third person.
It would appear to be reasonable that this condition will be met
where the non-resident becomes the owner of the goods and, at
the same time, makes them available to the third person.

With the addition of the owner’s certificate rules, we now have
a way of preventing GST/HST from applying to a sale of goods
in a drop-shipment scenario when additional parties (i.e,
intermediaries) are inserted between the unregistered non-
resident and the registered Canadian customer. However, these
rules can be difficult to navigate due to the complexity of the
conditions. Again, an illustration is helpful in identifying when
these rules apply.
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Like the previous scenario, an unregistered U.S. company
purchases goods from a GST-registered Canadian supplier with
the purchaser resupplying those same goods to a GST-registered
supplier in the U.S. The registered U.S. supplier subsequently sells
the goods to a registered Canadian customer, with the original
Canadian supplier agreeing to deliver the goods to the location of
the ultimate customer in Canada.

U.S. COMPANY

In this situation, either the registered Canadian customer or
the registered non-resident supplier may provide the original
Canadian supplier with an owner's certificate, subject to the five
conditions noted above. Where the Canadian supplier receives an
owner's certificate, it is relieved from the obligation of collecting
GST/HST on the sale of the goods to the unregistered non-
resident company.
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Conditions for a Valid Owner’s Certificate
An owner’s certificate will be considered valid where it:

1) Includes the third person’s name and GST registration
number (and the consignee's name and GST registration
number, where issued by a consignee);

2) Provides an acknowledgement that either:

a) The third person owned the goods immediately after
the particular time that physical possession of the
goods was transferred, and the person assumes any
GST/HST liability in respect of the goods under the
imported taxable supply rules (Division IV of the ETA); or

b) The third person made a taxable supply by way of
sale of the goods to the consignee before the transfer
of physical possession and the consignee is taking
physical possession of the goods as the recipient of
the supply; and

3) Is provided to the registered supplier.

Once a registered supplier receives a valid owner's certificate, it
should be retained for inspection upon audit.

Conclusion

In the past, the GST/HST drop-shipment rules have been hindered
whenever additional parties or intermediaries were involved in a
transaction. With the introduction of the owner's certificate, it is
possible to ensure that unrecoverable GST/HST is not charged to
non-resident customers in such drop-shipment scenarios. In this
way, the owner of goods in a drop-shipment transaction has a
special right or privilege that may be used to prevent tax from
unduly increasing the cost of goods originally purchased by an
unregistered non-resident supplier.

Jeffrey Shaw
Director, Client Support Services

jeffrey.shaw@ryan.com

Interest-free Loans Up to $10Million ™.
Available to Businesses in Southern Ontano

Ontario is home to many of Canada’s most innovative and globally
oriented businesses. However, while significant growth potential
exists within the province, it is often difficult for companies
to make large-scale investments in productivity-boosting
technologies. Despite the long-term benefits of adopting or
adapting technology, upfront project costs can impact cash flow
and make these types of investments less attractive.

Fortunately, FedDev Ontario — one of Canada’s six regional
development agencies delivering funding for strategic business
projects — provides the Business Scale-up and Productivity (BSP)
program to offset upfront project costs and help businesses in
Southern Ontario grow more quickly. This program provides
no-interest, repayable contributions (i.e, government loans) with
repayment required after project completion. The program is
designed to support companies with funding as they adopt or
adapt innovative technologies, while deferring loan repayment
until the investment is helping generate additional revenue.

Potential Funding

The BSP program helps companies adopt, adapt, and
commercialize innovative technologies that have a significant

impact on productivity. Eligible companies can access loans for
up to 35% of technology investment costs, to a maximum of $10
million per project.

Successful applicants receive funding to directly offset a portion
of incurred project costs by reporting approved expenses and
receiving government contributions throughout the project.
Specific repayment terms are determined on a case-by-case basis.
However, loans received must be repaid upon project completion,
with repayment beginning within one year of that time.

Eligibility Criteria
To qualify for the BSP program, an organization must:
- Have profitable operations in Southern Ontario for the
previous two consecutive years;
« Maintain a minimum of five full-time employees;

- Be provincially or federally incorporated or an
Indigenous-owned business;

- Have the financial capacity to complete the project,
provide a minimum 35% contribution, and repay the
government contribution in full;


https://www.mentorworks.ca/government-funding/business-expansion/business-scaleup-productivity-ontario/
mailto:jeffrey.shaw%40ryan.com?subject=Ownership%20Has%20Its%20Privileges
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Have a viable project plan and the organizational
capacity to complete it; and

Be able to demonstrate market or industry demand
that supports new technology adoption or business
expansion.

Qualifying Projects

An eligible organization must use any program funding received
to support projects and activities related to productivity
improvement, scaling up operations, commercializing technology,
or expanding exports.

Qualifying projects and activities include:

- Acquiring, adopting, or adapting innovative technologies
(including digitization and automation);
Late-stage technology development to support new
markets or industrial applications;

- Demonstrating innovative technologies or processes in
an operational setting;

- Commercializing or producing innovative products,
processes, or services;

- Customer and market development, expansion,
or diversification to support business growth and
integration in global value chains (including an initial
sale); and

- Increasing business management capacity by building
high-performance teams or adopting best management
practices, processes, and systems.

Note that technology development, demonstration, and
commercialization activities must fall within a Technology
Readiness Level (TRL) of 7 to 9 (i.e,, at the operational environment
demonstration stage or further).

Eligible expenses related to qualifying projects include labour,
consulting fees, capital expenditures, and non-capital expenses.

Applicants must receive approval prior to incurring eligible
project expenses.

Application Process

To apply for funding, eligible organizations must prepare and
submit a comprehensive package, including a program-specific
application form, business plan, financial statements for the last
two full years of operation, and forecasted financial statements for
the duration of the project.

Applications are evaluated by federal government reviewers and
subject to a pre-screening process. A government official will
contact applicants to request further project information. The
government assesses applications based on an organization'’s
overall eligibility and its ability to deliver project-related impacts,
such as technology demonstration and commercialization,
expansion into global markets, and job creation. Given the
extensive requirements for a successful BSP program application,
applicants are encouraged to consider using a professional advisor
to assist in the process.

There is currently no application deadline for the BSP program.
However, interested businesses are encouraged to apply as soon
as possible, as the original end date for the program is quickly
approaching.

To find out more about the BSP program, discuss your
organization’s eligibility, or learn how to optimize the application
process, please reach out to your Ryan representative or contact
Mentor Works.
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of transactions are denominated in foreign currencies. However,
using a foreign currency does not mean that GST/HST no longer
applies to a transaction. Whether a supply is subject to GST/HST
is determined by the place of supply rules and, where the place of
supply is in Canada, GST/HST will apply to the transaction unless
relief is available through a zero-rating or exemption provision.

Under the Excise Tax Act (ETA), any registrant who invoices or pays
for taxable supplies in a foreign currency is required to calculate
GST/HST on the equivalent value of the transaction in Canadian
dollars for the purpose of remitting tax or claiming input tax
credits. The tax amount must be converted using either the value
of the foreign currency expressed in Canadian dollars on the
day tax is payable, or on another day which is acceptable to the
Minister. Current administrative policy also allows the exchange
rate used to be based on: the day the consideration for the supply
is paid; the day the foreign currency is acquired; or the average
rate of exchange for the month in which the tax is payable. Other
dates of exchange may also be used but must be approved in
writing by the Canada Revenue Agency (CRA) prior to use.

Once the conversion date has been established, an appropriate
rate of exchange must be sourced. CRA GST/HST Memorandum
3-6, Conversion of Foreign Currency, lists acceptable exchange rate

sources for use in converting foreign currency into Canadian dollars
for GST/HST purposes, including: the Bank of Canada; a Canadian
chartered bank; the exchange rate provided by the Canada Border
Services Agency (CBSA) for import duty valuation purposes; and
the actual or usual source used for foreign currency translation.
Where a source other than the one used for an actual conversion
is selected, it must be used consistently for a reasonable period
(i.e, at least one year). Where a premium is paid to obtain foreign
currency for a particular transaction, the additional costs incurred
in obtaining that rate must be included in the translation of the
foreign currency into Canadian dollars for GST/HST purposes.

CRA auditors regularly compare exchange rates used by taxpayers
to Bank of Canada monthly average rates to help determine if a
potential assessment on this issue is warranted. Even where an
organization has been consistent in using an otherwise reasonable
foreign currency translation method and a reliable exchange rate
source, the CRA may still levy an assessment where the method
used is not based on any of the acceptable dates or sources noted
above, unless approval for the alternate method was obtained
in advance. For this reason, it is important to document the date
of exchange and exchange rate source to support any foreign
currency conversions related to taxable supplies.

Have a different question? Contact the Ryan TaxDirect® line at 1.800.667.1600 or taxdirect@ryan.com.

13

(T ——

o ©
o 10 5 5 k
1 | “

10600 84ttn
e

e

I 4

Major Canadian Customs Changes on the Way

The Canada Border Services Agency (CBSA) has announced
significant upcoming changes to both the calculation of the value
for duty on certain imports and the process to be used to account
for all imports of commercial goods into Canada.

Intended to address a legislative gap that currently creates a
competitive advantage for non-resident importers (NRIs) by
allowing them to declare a lower value for duty on imports by using
a previous sale price instead of the selling price to the buyer located
in Canada, amendments have been proposed to clarify which sale
is to be used in determining the value for duty. These proposals
would increase the amount of customs duty and GST payable on
certain imports into Canada.

While the new rules target NRIs, Canadian resident importers could

also be affected and all businesses importing goods into Canada
are encouraged to review the proposed amendments and assess
the potential impact on their dutiable values, supply chains, and
customs compliance requirements.

The timeline for implementation of the proposed changes is
currently unknown and Ryan's Customs Duty team continues to
monitor the situation closely. Further information can be found in
Tax Alert | CBSA Proposes Major Customs Valuation Changes.

At the same time, the CBSA Assessment and Revenue Management
(CARM) project continues to move forward, with Release 2 available
for selected industry partners this October and the CARM system
slated to become mandatory for the payment of duties and taxes
on commercial imports in May of 2024. Implementation of Release


https://www.canada.ca/en/revenue-agency/services/forms-publications/publications/3-6/conversion-foreign-currency.html#_Toc501373034
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2 was recently delayed, allowing importers more time to prepare for
this momentous change in how declarations are made, corrected,
adjusted and appealed.

Once Release 2 has been fully implemented, registration for

Ontario Property Tax Valuations

The Ontario Ministry of Finance has announced that a property tax
reassessment will once again be deferred. As a result, property tax
assessments for 2024 will continue to be based on market values
as of January 1, 2016, extending the current assessment cycle to a
remarkable eight years.

The further delay runs contrary to the urging of numerous industry,
business, and real estate associations, as well as several municipal
politicians - all advocating for property values to be reassessed
for the 2024 taxation year. More importantly, the latest deferral will
only exacerbate potential inequities in the property tax burden
of Ontario residents, including businesses that have experienced
dramatic changes in their property value over the past several years.

Adding to the uncertainty, the Ministry of Finance has not indicated
when property values in Ontario will be reassessed, raising the

importer or exporter accounts will only be available through the
CARM client portal. Ryan is tracking all CARM project developments
and regular updates may be found on our News & Insights page.

Delayed Again

ominous prospect that the current assessment cycle might be
extended again for 2025. Furthermore, while the government has
noted on multiple occasions that it will conduct a review of the
province's property assessment and taxation system, it has yet to
officially report on the progress or results of that review.

Notwithstanding the frozen tax roll, property owners and tenants in
Ontario are reminded that it may still be worthwhile to review their
property tax assessments for the upcoming year, particularly if an
appeal has not been filed during the current assessment cycle or
extenuating circumstances have resulted in an inequitable property
tax assessment.

Find out more about this ongoing issue at: Tax Alert | Ontario
Property Tax Update.

New Mandatory Disclosure Rules in Effect

Legislative amendments to implement significant enhancements
to Canada’s mandatory disclosure rules under the Income Tax Act
(ITA) received Royal Assent on June 22, 2023. These new mandatory
disclosure rules are intended to help provide the Canada Revenue
Agency (CRA) with timely and sufficient access to information
regarding aggressive tax planning arrangements in order to
mitigate any potential risk to federal tax revenue.

The enhanced mandatory disclosure rules include changes to the
pre-existing reportable transaction requirements, new reporting
obligations for notifiable transactions and uncertain tax treatments,
and substantial penalties for non-compliance.

Under the new rules, only one of the generic hallmarks of an
“avoidance transaction” (as defined in the ITA) must be present for
a transaction to be reportable. A transaction is also considered an
avoidance transaction if it can reasonably be concluded that one
of the main purposes of entering the transaction is to obtain a “tax
benefit” (as defined in the ITA) — a lower threshold for avoidance
than previously used.

In addition, the enhanced rules introduce reporting requirements
for notifiable transactions, which are transactions that have
been designated by the Minister of National Revenue as abusive
or transactions of interest. Note that a transaction or series of
transactions is also notifiable if it is substantially similar to a
transaction or series that has been designated.

Reportable and notifiable transactions must be reported by a
taxpayer (or another person entering into the transaction for the
benefit of the taxpayer) to the CRA within 90 days from the earlier
of the date the transaction is entered and the date the person

becomes contractually obligated to enter the transaction. These
reporting requirements extend to promoters and advisors (except
to the extent solicitor-client privilege applies).

Disclosure requirements have also been established under the new
rules for uncertain tax positions taken by specified corporations
(i.e., those with at least $50 million in assets and required to file
a Canadian income tax return). A tax treatment is considered
uncertain when there is doubt as to whether the filing position
used (or planned to be used) will be accepted as in accordance with
the ITA. Uncertain tax treatments must be reported on a prescribed
information return that is due at the same time as the corporation’s
Canadian income tax return.

Substantial penalties have been put in place for non-disclosure
or late filing of the prescribed information returns. For example,
corporations with assets of at least $50 million could potentially face
a weekly penalty of $2,000, up to a maximum of $100,000 or 25%
of the tax benefit sought, whichever is greater, for each unreported
reportable or notifiable transaction. Reassessment periods may also
be extended if disclosure has not been made in prescribed form.

The new rules are effective for reportable and notifiable
transactions after June 22, 2023, as well as for tax years beginning
after 2022 for reportable uncertain tax treatments.

Further details on the new rules and potential penalties for non-
compliance can be found at: Tax Alert | Enhanced Mandatory
Disclosure Rules in Effect.

For more information on these and other recent tax developments,
please visit our News & Insights page or contact the Ryan TaxDirect®
line at taxdirect@ryan.com or 1.800.667.1600.
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https://ryan.com/canada/about-ryan/events--webinars/
https://www.mentorworks.ca/events/
https://hubs.li/Q01S7jb10
https://hubs.li/Q01S7jyT0
https://hubs.li/Q020Ww490
https://hubs.li/Q020WvwL0
https://hubs.li/Q020Wv5H0
https://hubs.li/Q020WpvP0
https://ryan.com/canada/podcasts/2023/ryan-talks-ep-22/

