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INVESTING IN
AUSTRALIA
FIRB’S TAX
CONDITIONS

- Often, a foreign investor must seek the Australian Treasurer’s
- approval to directly orindirectly invest in Australia. The application

-ds made to the Forei\gn Investment Review Board (FIRB), which will
.~ = consultwith the Australian Taxation Office (ATO) on the tax impact
VT ;,\ .. oftheinvestment. If you are prepared for the ATO’s processes,

" F¥_"_ "L this part of the FIRB application should go smoothly. This guide
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i ~ +_provides an outline of that process.
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YOUR APPLICATION AND
THE TAXCHECKLIST

Thefirststepinhelpingyour
application proceed smoothly
through the ATO’s review is to
comply with FIRB’s Tax Checklist.

Many FIRB applications do not
provide thisinformation,and
invariably resultsinthe ATO and
FIRBissuing requests that slow
down the application process.
Agoodtaxadviser,engaged early
aspartofthe FIRBapplication
process, will help provide
appropriate submissionsforthe
tax checklist.

FOREIGN INVESTORS
OFTEN ASK WHY THE
ATO AND FIRB
INQUIRE ABOUT
THEIR HISTORICAL
TAX AFFAIRS OR THE
TAX AFFAIRS OF
OTHER INVESTMENTS
THEY MAY HOLD IN
AUSTRALIA.

INVESTING IN AUSTRALIA FIRB’S TAX CONDITIONS

THE ATO’S REVIEW

TheATO advises FIRBon therisk to Australian tax revenues and the integrity of the
Australiantax system, using the standards:

LOW MEDIUM HIGH
The ATO hasnot There may be arisk to tax Thereisaclearrisk to tax

identified significant revenueortotheintegrity  revenueortotheintegrity

taxissues.

ofthe tax system.

ofthe tax system.

TheATO’s advice to FIRB reflects a broad range of matters ranging from the proposed
investment’s compliance with tax laws to the applicant’s compliance history and
transparency during priorengagements with the ATO. Additionally, the ATO may have
regard to existingarrangements (such asrelated party financing arrangements) which
could have the effect of reducing the tax payablein respect ofincome to be derived
from the proposed investment.

The ATO appreciates that details of the post-implementation transaction structure
and expected funding will not always be finalised or known at the time an application
ismadeto FIRB. Inthese circumstances, additional tax conditions may beimposed
and/orthe applicant may berequired to provide an undertakingin respect of certain
features of the proposed investment (see sample undertaking on page 6).

THETAX CONDITIONS
In most circumstances, foreign investors should expect that the standard tax
conditions will beimposed onthem (even when assessed as low risk). Sometimes,

specificoradditional tax conditions may also beimposed and some preliminary ATO
views on the proposed investment may be noted as part of the conditions.
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https://cdn.tspace.gov.au/uploads/sites/79/2018/06/FIRB-application-Appendix-Tax-checklist_ACC.pdf

STANDARD TAX CONDITIONS

Thereareeight standard tax conditions. Most of the standard conditions are ordinary tax compliance obligations which apply to all
taxpayers. Theirimposition on foreigninvestorsisaimed atencouraging those not familiar with the Australian tax system to seek tax
advice and to remain currentin compliance. However, asitis part of the FIRB process, breaches of the conditions can resultin sanctions
beyond the mereimposition of tax-related penalties (see Complying with the tax conditions below).

#

Conditions

Compliance with Australian tax laws

Theapplicantandits “control group” (refer page 5)
must exercise “reasonable care” when complying with
Australiantaxlaws and have a “reasonably arguable
position” (RAP).

Commentary

Thisobligation broadly appliesto all taxpayers. Aposition
isaRAPifitisjustaslikelytobe,or more likely to be, correct
asincorrect. Whilst Australianinvestors are not expressly
required to takereasonable care or have a RAP, they may be
subjecttosignificant penaltiesiftheydonotand,asa
consequence, pay insufficient tax. Foreign investorsare
therefore undera positive obligation to ensure their tax
positionsare reasonably arguable.

Providing information /documents

Theapplicantandits “control group” must provide
documentsorinformationtothe ATOinrelationto the
transactioninaccordance with the Australian tax laws,
andinthetimeframe prescribed by the ATO.

Thisobligation appliesto alltaxpayers. The applicant will
still be entitled to the usual common law or statutory rights
or privileges against the disclosure of relevantinformation
ordocuments,includinglegal professional privilege.

Paying taxdebts

Theapplicantandits “control group” must pay their tax
debtsunderAustralian taxlaws which aredue and
payable atthetime of the proposed transaction. This
condition does notapply to the extentthe ATO has
agreedto a particular paymentarrangement.

Alltaxpayersareobliged to pay theirtaxdebtswhen due.
However, the focus of this conditionis on tax debts existing at
thetime of the transaction (and noton prospective tax
debts). Because the definition of “control group”isextended
toinclude theentity to be acquired inan acquisition, this
obligationrequirestheforeigninvestorto ensure pre-
acquisition taxliabilities of the target entity are met.

Reportingobligations

The applicant must provide an annual reportto FIRBon
its compliance with the tax conditions by the due date
ofitstaxreturn.

Thisisanadditionalreporting obligation for foreign
investors, though applicants with multiple investments
only needtofillinonereport. Thereportisarelatively
simple notification to FIRB,and asample annual report can
befound atthe end of this guide.

Notification of commencementand
termination event

The applicant must advise FIRB within 60 days of
making the investmentand within 60 daysofa
termination event (ie. ceasing to hold or control the
interestsubjectto theapplication, orceasingtocarry
onabusinessinAustralia.

Although not strictly taxrelated, these are new conditions
and willapply untilan eventual disposal occurs. The
expectationisthat thiswill give FIRB (and the ATO, more
importantly) an early notification of the disposal event.

G' ‘ GTLAW.COM.AU



GILBERT +TOBIN INVESTING IN AUSTRALIA FIRB’S TAX CONDITIONS

SPECIFICORADDITIONALTAX CONDITIONS AND NOTIFICATIONS

In cases where the proposed investment can present significant tax planning opportunities or significant risks to Australian tax
revenue, the Treasurer can either prohibit the investment (whichis generally highly unlikely) or allow the investment butimpose
additional tax conditions. Some examples of specific oradditional tax conditions are set out below.

Example tax condition

Whenisittypicallyimposed

The buyer must pay $X of the purchase pricein
Australian dollarstothe ATO with respectto the
taxation liabilities of the seller.

Wherethe sellerowestaxtothe ATO but does not have the means offunding
itotherthanfromthesalesproceeds. Thisis particularly likely where the
seller has offshore parents which are outside the ATO’sreach, and the seller
could directthatthe sales proceeds be paid to those offshore parents. This
isnotatypicaltaxcondition.

Treaty shoppingto take advantage of Australia’s tax
treaty network through the interposition of
intermediate entities thatdo not have a clear
commercial purpose may attract the operation of
the generalanti-avoidancerule. The ATO requests
thatyou engage with theminrelation to yourholding
structure as soon as possible and priorto disposing
ofthisinvestment.

Wherethe buyeriscontrolled by a private equity or similarinvestorand at
leastoneentityinthe holding structureisin alow taxjurisdiction.

Provide afulland complete ownership structure of
allentitiesin the holding structure.

Wherethe holding structureisstillaworkin progress (forexample, where
the FIRBapplicationis madevery earlyinthe transaction process).

Provide various details aboutrelated party financing
arrangements. By and large, the details mirrorthe
details necessarytoapply theriskratingin Practical
Compliance Guideline PCG2017/4. Sometimes, an
actualriskratingunderthe guideline may be required.

Whererelated party financing arrangements are likely to be used to finance
theacquisition and often when those arrangements are still being
developed atthetime ofthe FIRB application.

Furtherinformation on PCG 2017/4 and a useful tool can be found on our
website.

Provideinformation on the application of specific
Australiantax provisionsto the transaction, such as
membership of a consolidated group.

Thiswilldepend onthe particulartransaction and theissuesidentified. For
example, the ATO may have a concern that the tax cost base of intellectual
property assets may bereset to their market value underthe tax
consolidationrules, allowing for a tax-free transfer of those assets offshore.
The ATO may want to obtain information on the application of the
consolidation rulesand theintention of the buyerin relation to those assets.

Engage withthe ATO toresolve any taxissuesin
relation to thetransactionandyourholding of the
investment.

Thisisanunhelpful condition asit provides no guidance on theissues the
ATOis concerned about. Applicants should seek thisinformation from the
ATO before agreeing to the condition. It will also help define the parameters
of subsequentengagementwith the ATO.

Engage withthe ATO on applyingforrulings or
advanced pricingarrangements.

Where specificissues are known or suspected, typically focussed on profit
repatriation or hybrid/exotic financing arrangements. This hasalso been
imposedinindustries where offshore sales hubs are common. Again,
applicantsshould seek to confine this to specificissues, where possible.

Provideinformation specified by the ATOon a
periodicbasis, including a forecast of tax payable.

Where profit repatriationis suspected, usually with private equity investors
and easily transferrable assets, such asintellectual property.
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https://www.gtlaw.com.au/rpfrc

Foreign investors who make frequentinvestmentsin Australia may find that

specifictax conditions will beimposed on some transactionsand not on others.

Also, itiscommon to see “notifications” rather than conditions. Notificationsdo
notrequirethe applicantto undertake anyactions-they are merelyintended to

notify the applicant of the ATO’s preliminaryview on risks and possible courses of

action. Acommon notification, forexample, states that related party financing
arrangementsinthetransaction present arisk of non-compliance, that they may
not have the tax outcomes the applicant expects and that the ATO may allocate
resources to review those arrangements. A properly advised investor should
already be aware of these risks!

“CONTROL GROUP?,
BESTENDEAVOURS AND
WITHIN ITS POWERS

Wheretax conditionsareimposedin
respectofthe controlgroup, the applicant
must useitsbestendeavoursto ensure (or,
where withinits powers, it must ensure)
thatits control group complies with the
conditions. Ifthese stepsare taken,buta
control group entity does not comply, this
should notinitself breach the tax
conditions.

An applicant’s control group consists of
theentitiesthat:

1. control the applicant (a controller);

2. the controller controls (sister
companies); and

3. the applicant controls, which includes
for the purposes of these conditions
the entity being acquired under the
transaction.

Broadly, an entity “controls” another
entityifithasthe capacity to determine
the outcome of decisionsrelating to the
otherentity’sfinancialand operating
policies. In determiningthis, the entity’s
practicalinfluence (ratherthan
enforceablerights) and prior practice or
pattern of behaviouris considered.
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NEGOTIATING TAX
CONDITIONS

Foreigninvestorswill typically be givenan
opportunity to discuss theirtax affairs with
the ATO during the application process for
large transactions (although this may be
limited given the restricted time frames for
processingapplications). Foreign
investorswillalso have an opportunity to
review and respond to any proposed tax
conditions before beingimposed.

Itisveryunlikely thatthe ATO and FIRB will
amend or negotiate the standard tax
conditions,and applicantsshould be
preparedin mostcasestoaccepttheir
imposition (although we have been able to
persuade FIRBto recommend modifications
tothestandard tax conditionsin unusual
cases). Thestandard tax conditionsare not
imposed foreverytransaction.

Itis possible to negotiate specific tax
conditions (given their customised nature).
Investorsshould try and anticipate specific
tax conditionsto best position themselves
for negotiation - keepingin mind the deal
timelineis often the applicant’sworst
enemy for successful negotiations. Itisalso
helpfulto seek precisioninthe scope ofthe
specifictax conditions.

We workwithinvestors duringthis process
to decidewhetherto seek early engagement
with the ATO and whetherto accept (or
negotiate) any proposed tax conditions.

COMPLYING WITH THE TAX
CONDITIONS

As contravention of the FIRB-imposed tax
conditions can have more severe
consequencesthanthe mere monetary
consequences of abreach of tax
obligations, itisimportant thatinvestors
andtheirtaxadvisersare live to the tax
conditionsimposed by FIRB.

Some specific conditions requiring
engagementwith the ATOwillnamean
individual or department within the ATO
with whom the engagement mustoccur.
Those conditions may alsoimpose atime
restriction. Inother cases, they may not be
asspecific. Dependingonthe nature of the
investororthetarget, engagementusing
anexisting ATO key client manager may
beenough.

FINALLY, INVESTORS
SHOULD DESIGN AND
IMPLEMENT SUITABLE
GOVERNANCE
PROCEDURES TO ENSURE
THEY MEET THEIR
COMPLIANCE
OBLIGATIONS UNDER THE
TAX CONDITIONS, WHICH
WE CAN HELP WITH.
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SAMPLE UNDERTAKING

Thisisasampleundertakingthatthe ATO mayrequestan applicantto provide when they are unable to provide certain information at
the time of theirapplication.

The applicantundertakes to the Commissioner of Taxation that, if it proceeds with the proposed Action/s, it will observe the
position outlined in this letter.

1) ProposedAction/s: (Insertdescription of proposed Action/s)

2) Withrespecttothe proposedAction/s,the Applicant must use best endeavoursto ensure, and within its powers must
ensure, that:

a) Itsarrangementsinrelationtothe proposedAction/swill not have features of concern or be within certain high risk
parametersidentified by the ATO inits public guidance material.

b) (Anyotherrelevant matters)
3) Theapplicantagreesto provide certain information within 90 days ofimplementation of the proposed Action/s.

4) TheApplicantwill provide evidence to the ATO within 90 days of implementation of the proposed Action/s thatits
arrangements wereimplemented in a manner consistent with the undertaking.

Signed:

Obviously, this sample undertaking will require tailoring to each particular transaction and care should be taken in formulating the
precise undertakings.
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SAMPLE FIRBANNUAL REPORT

Thisisasample proformaFIRB annualreportto satisfy standard tax condition 6 in respect of two transactions:

Investor: Foreign Investor Plc
Action(s)inthisreport: (1) Securityinterestin ABC Limited
Approved date month year
Acquired date monthyear
(2)  Securityinterestin DEF Limited
Approved date month year

Acquired date monthyear

Reportingyear: 2019
Condition Complied
(Example condition 1) Yes/No

The applicant must comply with the taxation laws of the Commonwealth of
Australiainrelationtotheaction,and any transactions, operations orassetsin
connection withthe assets oroperationsacquired asaresult oftheaction. An
applicantdoes not breach this conditionifit hastaken reasonable careto
comply with the relevant taxation laws and has areasonably arguable position.

(Add allother conditionsimposed)

Additionalinformation for the Foreign Investment Review Board:

Signed:

Details of Non-Compliance

Details (must be provided if
therewas non-compliance or
thereisadispute with the
ATO).

(Include any additional information that you would like to provide to FIRBin relation to the tax conditions)
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